
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CIub 17M Restaurant.  Inc.

ATFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa les  & Use Tax

under Article 28 & 29 of Lhe Tax law

for  the  Per iod  9 /7173 -  8 /31176.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by mai l  upon

Club 17M Restaurant,  Inc.,  the pet. i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Club 17M Restaurant, Inc.
Route 17M
Monroe, NY 10950

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner . *)

I
Sworn to before me this

3rd  day  o f  0c tober ,  1980.

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

] - n a

of the

herein

of the



STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter of the Pet i t ion

o f

Club 171{ Restaurant,  Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax law

f o r  t h e  P e r i o d  9 / 1 / 7 3  -  8 / 3 1 / 7 6 .

Atr'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departnent of Taxat ion and Finance, over 18 years of age, and that on the

3rd day of 0ctober,  1980, he served the within not ice of Decision by nai l  upon

Thomas A. Condon the representative of the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Mr. Thomas A. Condon
Hirshfeld, Birbrower, Montabano, Condon & Seidenberg
20 Squadron Blvd.
New Ci ty ,  NY 10956

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of thetpt i t ioner.
/

I

Sworn to

3rd day

before me this

o f  O c t o b e r ,  1 9 8 0 .

I(
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  3 ,  f980

Club 17M Restaurant,  Inc.
Route 17M
Monroe, NY 10950

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Thomas A. Condon
Hirshfeld, Birbrower, Montabano, Condon & Seidenberg
20 Squadron Blvd.
New City,  NY 10956
Taxing Bureaut s Representative



STATE OF NETd YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ctI]B 17M RESTALRANT, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax law for the Period September 1, 1973
through August 31, 1976.

1.  0n March 30,  1977,  the

and Denand for Payment. of Sa1es

Audit Division issued a Notice

and Use Taxes Due against Club

DECISION

of Deternination

17M Restaurant,

Petit ioner, Club 17U Restaurant, Inc., Route 17M, Monroe, New York 10950,

f i led a petit ion for revision of a determination or for refund of sales and

use taxes under Articles 28 and 29 of the Tax law for the period Septenber 1,

1973 through August 31, 1976 (Fi le No. 19209).

A small claims hearing was held before Judy M. Clark, Hearing Off icer, at

the off ices of the State Tax Commission, Two World Trade Center, New York, New

York, on November 28, L979, at 1:15 P.M. Petit ioner appeared by Thomas A.

Condon, Esq. The Audit Division appeared by Ra1ph J. Vecchio, Esq. (Abraham

Schwar t z ,  Esq . ,  o f  counse l ) .

ISSIIES

I.  Whether pet i t ioner 's avai lable books and records were suff ic ient to

deternine i ts tax l iabi l i ty.

II. Whether the markup computed on audit and applied to purchases properly

re f lec ted  pe t i t ioner 's  sa les .

III. ldhether the purchases on which the markups r.rere applied were correct.

FINDINGS OF FACT



- 2 -

Inc. for the period September 1, 1973 through August 31, 1976 in the amount of

$61952.94  tax  p lus  pena l t ies  and in te res t  as  a  resu lL  o f  a  f ie ld  aud i t .

2.  Pet i t ioner signed a consent extending the period of l imitat ion for

assessment  to  June 20 ,  1977.

3. 0n audit ,  the Audit  Divis ion perforned a markup test on purchases for

the month of September, 1975. The Divis ion determined a combined markup of

341 percent on l iquor and beer purchases. In determining the markup, the

Audit  Divis ion used a 1 ounce serving of l iquor for mixed dr inks and a 1*z

ounce serving for gin and vodka. A 15 percent al lowance was made for the

spi l lage of l iquor.  No spi l lage al lowance was made for beer.  Food purchases

were marked up 150 percent.  The Audit  Divis ion also found that purchases on

pet i t ioner 's  Federa l  tax  re tu rns  exceeded purchases  on  i t s  books  by  $8r034.51

for  the  per iod  October  1 ,  1973 th rough June 30 ,  1974 and 91 ,098.68  fo r  the

period July 1, 7974 through June 30, 1975. Therefore, the Audit  Divis ion

increased purchases frorn pet i t i -onerts books by 9.4 percent for the audit

per iod and appl ied the appropriate markups thereon. The renainder of the

i tems in the audit  results were not at issue.

4. The Audit  Divis ion later adjusted the combined markup on l iquor and

beer to 301 percent as a result  of  an al lowance of 15 percent spi l lage for

beer.  f t  also reduced the food mark up to 100 percent.  These adjustments

r e d u c e d  t h e  t a x  d u e  t o  $ 3 , 4 5 9 . 1 1 .

5. Pet i t ionerfs records were not suff ic ient for the Audit  Divis ion to

determine the exact amount of pet i t ioner 's taxable sales or sales tax.

6. Pet i t ioner is engaged in a highly competi t ive business in a smal1

Lown and depends on steady customers for i ts t rade. As an incent ive, i t  is

normal pract ice to give a customer a free dr ink for every 4 or 5 dr inks purchased.

The 15 percent al lowance on audit  is not suff ic ient for this pract ice.
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7, Petit ioner free-poured lf  ounces of l iquor for mixed drinks.

8. Petitioner contended that the difference in purchases between its

books and Federal tax returns was due to a non-physical inventory valuation in

the f irst year of operation and the possible inclusion of expense items in

Federal tax return purchases. Petit ioner fai led Lo introduce any evidence to

support these contentions.

9. Petitioner further contended that inventory was donated to various

organizations and that al l  the sales taxes collected were properly reported.

No substantiation was subnitted in support of these contentions.

10. Petit ioner offered no evidence to show that reasonable cause existed

for not paying over any of the tax asserted due.

coNctusroNs 0F [AI^l

A. That the combined markup on liquor and beer purchases is reduced to

259 percent to ref lect the l f  ounce port ions of l iquor pet i t ioner served in

mixed dr inks.

B. That the increased l iquor and beer purchases marked up on audit  are

reduced by 5 percent to fully compensate for the practice of buy-backs in the

business operat ion; that these buy-backs are purchases at retai l  and, therefore,

there is due a use tax of $166.46 pursuant to sect ion 1110 of the Tax law.

That the purchases marked up on audit  are otherwise correct.

C. That the books and records avai lable for audit  were not suff ic ient to

veri fy an exact amount of taxl  therefore, except as noted in Conclusions rrArt

and t fB' t  above the Audit  Divis ion properly determined the pet i t ionerts tax

l iabi l i ty within the meaning and intent of  sect ion 1138(a) of the Tax Law.

D. ?hat the Audit Division is hereby directed to reduce the Notice of

Determination and Demand for Payment of Sales and Use Taxes Due issued l:larch 30,



1977 to reflect total taxes

interest; and that except as

Inc. is in al l  other respects

DATED: Albany, New York

ocT 0 3 f980

-4-

due of  $11629.71, plus appl icable

so granted, the pet i t ion of Club

denied.

penalties and

171{ Restaurant,

STATE TAX COI{MISSION


